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ACKNOWLEDGEMENT AND DISCLAIMER 

 We acknowledge the traditional owners of the land on which we meet 

 We pay our respects to their Elders past and present 

 

 Disclaimer: By necessity the presentation cannot cover all aspects of 
native title law and therefore some issues are over simplified and not 
nuanced.  This could, at face value, give a misleading view of native title. 
You should make your own enquiries using this presentation as a 
guidepost not a definitive statement of the law. 



WHAT’S IT ALL  ABOUT? 

 Origins and basic overview of native title 
 Key concepts 

 Major developments 

 Aboriginal Land Rights Act  
 The National Native Title Tribunal 

 Role and functions 

 
 



MABO- THE MAIN QUESTION 

At Sovereignty (1788): 
 Did the Crown become the full owner of all the land, or 

 Was the Crown’s title (radical title) burdened by any other title? 

Presenter
Presentation Notes
“Radical title” is also referred to as the “ultimate” or “underlying” or “final” title. It is the basis of all underlying title which originally vested in the Crown. The Crown has the right to deal with its title (by granting freehold or leasehold to a third party) as it sees fit. 



PRE-MABO 

 International law: No war, no treaty = no rights: unless 
acquired through occupation 

Terra Nullius (belonging to no-one). Desert, uninhabited land, 
with no local laws in existence?  

1788: Australia ‘settled’ 
All land assumed to the Crown 
Radical Title: full and unfettered proprietary right (vested in 

the Crown). 

Presenter
Presentation Notes
Terra nullius does not mean empty land in this sense it meant that no one group or society asserted any legal authority over the landCook did not raise the flag on the mainland, but on Possession Island in the TS in Dec. 1770, Sovereignty was asserted by Captain Phillip on 26 January 1788.On the basis of the Crown’s assumption of radical title it considered that its title was totally unfettered and unburdened by any other interest.



MABO AND BEYOND 

 

1788: ‘The sovereignty of NSW was effectively asserted’,  
but 

Recognized that Native Title did in fact exist. 
Radical title now: full and unfettered proprietary right 

except to the extent of Native Title (common law rights)  
NT could be extinguished by 

 Loss of connection/Surrender 

Presenter
Presentation Notes
1788: sovereignty asserted by occupation (Brennan J)In WA Sovereignty = 1829, Because of the slow progress of colonisation radiating out from the original settlement many areas of Australia were deemed not to have been ‘settled’ by the declaration of the colony but when that sovereignty was physically asserted by colonials actually settling the regions. This is the concept of ‘effective sovereignty’.Common law rights are the laws in existence other than by Statute: English case law, precedent, etc



WHAT IS NATIVE  TITLE 

 223  Native title 
 Common law rights and interests 
 (1)  The expression native title or native title rights and interests means 

the communal, group or individual rights and interests of Aboriginal peoples 
or Torres Strait Islanders in relation to land or waters, where: 

   (a)  the rights and interests are possessed under the traditional laws 
acknowledged, and the traditional customs observed, by the Aboriginal 
peoples or Torres Strait Islanders; and 

  (b)  the Aboriginal peoples or Torres Strait Islanders, by those laws 
and customs, have a connection with the land or waters; and 

  (c)  the rights and interests are recognised by the common law of 
Australia. 



WHAT IS NATIVE  TITLE 

 

Connection 
Continuity 
Extinguishment  
recognition not grant of rights 

 



BERGMANN  DRAWINGS 

         
  

 1788  Connection and Continuity 2015 

Presenter
Presentation Notes
In order to prove native title the traditional owners need to prove that the group of people living on the claim area are connected to the country and that they have continued in the practice and observance of their laws and customs. To prove connection one has to prove, amongst other things, that you are the same society of people as existed on that country at Sovereignty . One dies this by shoeing biological descent from the apical ancestors recorded as having lived in the area at the time of Sovereignty or effective Sovereignty. The claim group also needs to show the extent of their connection to country through evidence of knowledge of country and use of that country.To show continuity the claim group has to show that they are still observing and practicing the law and culture as was practiced at sovereignty. Clearly the Court recognises that societies are not static so instead of hunting with spears you can hunt with guns, instead of canoes you can use a tinny with an outboard (Yanner v Eaton).If there has been any break in connection or continuity then native title is lost. Tides of history Yorta Yorta (though Courts recognise the injustice of dislocation being the cause of the break in continuity or connection. Connection does not need to be physical connection so long as the claim groups still has knowledge of the country, land marks, dreaming tracks, creation stories etc.



PHILLIP ASSERTS SOVEREIGNTY 

Presenter
Presentation Notes
Note vegetation, ‘The Biggest Estate on Earth’, Bill GammageJimmy Pike story on Sovereignty. “How can the Queen own this place, she doesn’t know where the *#@* water holes are.”



COMMON LAW RIGHTS 

Court in a bind! Recognized traditional rights but couldn’t 
upset 200+ years of European settlement 

Native title rights different from English common law of 
property rights 

Where sovereignty asserted in a definite way then native 
title would be extinguished 
 

Quandary: How does NT affect property rights and how 
can we protect NT rights. 
 



NATIVE  TITLE  ACT 1993 

Recognise and Protect Native Title 
Established NNTT 
s11 Statutory restriction on extinguishment 
Beneficial legislation? 

Within certain boundaries, eg future acts 
 

Presenter
Presentation Notes
Section 11 Can’t extinguish Native Title contrary to the provisions of the ActNo right of veto under the future acts regimeTribunal established to give effect to the objects of the Native Title Act 1993



NATIVE  TITLE  ACT 1993 

Future Acts; Validates past acts/clean slate? 
Compensation but not consent or negotiation  
ILUAs 



TESTING THE LAW 

Wik Peoples v Queensland 1996 
What constitutes extinguishment? 

Did a pastoral lease grant rights to the exclusion of all 
others?  

Native title and certain pastoral leases could co-exist. 

Partial Extinguishment – to the extent of 
inconsistency 

 

Presenter
Presentation Notes
Considered the effect of what rights were actually granted under a lease and whether this was total or partial extinguishment eg a pastoral lease allowed the right to conduct a pastoral business and nothing else, there were many other activities that could continue to be carried out which were not inconsistent with the lessee’s capacity to conduct his/her/its business.



TESTING THE LAW 

Commonwealth v Yarmirr 2001 
Recognition of traditional rights over sea country. 
But, cannot be exclusive: 

NTA says must be recognised at Common law 
 International law means non exclusive 

Presenter
Presentation Notes
The Act says that the rights have to be capable of being recognised under the common law. Australian and Colonial laws recognised international maritime law which allows free passage across the seas. In that case native title could not be exclusive because it was inconsistent with other rights. However, it was capable of ‘non-exclusive’ native title



TESTING THE LAW 

Yorta Yorta v Victoria 2002 
Serious implications for the test of connection and 

continuity 
 standard of proof raised 
‘The tides of history’ 
A normative system? 

Presenter
Presentation Notes
Any break in continuity of ‘traditional laws acknowledged, and the traditional customs observed’ is fatal to a claimThe tides of history, colonisation and dispossession are what caused lack of continuityDid the claim group constitute a society with ‘normative system’ of laws and customs



TESTING THE LAW 

Western Australia v Ward 2002 
 difficult case 

Re-examined concept of partial extinguishment: those 
parts extinguished are permanently extinguished. 

What are the principles for determining extinguishment? 
requires complex examination of extinguishing act 
(statutory interpretation, prior extinguishing acts etc) 

 

 

Presenter
Presentation Notes
This case dealt with a number of issues but for today’s purpose we only look at the tenure. Re-visited the concept of partial extinguishment and provided test for determining whether extinguishment has occurred. The case sets out a number of issues the Court needs to consider in determining whether extinguishment has occurred and if so to what extent.



TESTING THE LAW 

Brown v State of WA,  Akiba v The Commonwealth 2015 
If rights exist those rights can be used for any 

purpose 
 do not need to prove the existence and practice 

of every right 
 

Presenter
Presentation Notes
These 2 cases overturned the belief that native title rights and interests could not be used for commercial purposes eg trade and commerce. The High Court held, amongst other things, that if the traditional owners could prove that they had connection and that connection gave them certain rights e.g. To take ochre or wildlife, then they could take those things for any purpose.



ABORIGINAL LAND RIGHTS ACT NSW 

 Introduced 1983, before Mabo and NTA 
Compensation for past wrongs not recognition of existing 

rights 
Grants of land (and community benefits) to Aboriginal 

persons in NSW 
Establishes NSW and Local Land Councils  
 S36 defines claimable crown lands 

 

Presenter
Presentation Notes
Aboriginal Land Rights are totally different concept to native title. It recognises past injustices and attempts to compensate for those wrongs. Persons entitled under the Act only need to show residency, they do not need to prove connection or continuity as for native title.Section 36 of the ALRA sets out the types of crown land that are ‘claimable’ under the Act. If the land is unoccupied or unused, is not required for an essential purpose and is not subjuect to native title determination or a native title claim etc then land Council may claim that land. Many hundreds of claims outstanding.



ABORIGINAL LAND RIGHTS ACT NSW 

Tension between native title and land rights 
Traditional owners v residency 
Unalienable land v freehold 
Prior extinguishment v current use 

 



NATIONAL NATIVE TITLE TRIBUNAL 

Distinction between  Tribunal v Registrar 
Processes 
Native title v future acts 



PROCESS – NATIVE  TITLE 

Notification 

Respondent parties – if interests affected  

National Native Title Tribunal 

Pre-lodgement Review of decision 

Application lodged with Federal court  

Native title    compensation Non applicant 

Presenter
Presentation Notes
There are different types of application available under the NTA. All actions are commenced in the Federal Court.Matter is referred to NNTT for an assessment of its merit to see whether it can be registered on the Native Title Registry: the ‘Registration test’. Only those claims that are registered get ‘procedural rights’ under the future acts regime. Parties can apply to the NNTT for a pre-registration test assessment on their claim or for a review of a decision not to register the claim.If registered the claim is then publicly notified so any person who may be affected by that claim can ‘respond’ to the claim by becoming a respondent party



PROCESS – NATIVE  TITLE  

• Consent determination 
• litigation 

Federal 
Court 

• Mediation  
• Other assistance Tribunal 

Presenter
Presentation Notes
After notification the parties then enter into negotiations, and sometimes mediation, to see whether they can agree to a consent determination. All parties to the claim must consent. If they cannot agree then then matter is litigated (determined by a judge).During this process the NNTT can assist with mediation or provide other forms of assistance e.g. Geospatial services, special inquiries etc



FUTURE  ACTS 

Any act done after 01/01/1994 which: 

Affects native title rights and interests 
 Is not simply an extension of an existing right 

Many different types of future act 
Must issue a s29 notice 

 



FUTURE  ACTS - PROCESS 

Proponent applies to State for licence, tenement, 
DA etc 

State issues s29 notice, notification period 
Some acts attract RTN 
Expedited procedure - objections 

 



NNTT’S ROLE 

Tribunal v Functions of Registrar 
Tribunal and Registrar’s functions set out in NTA 



NATIONAL NATIVE TITLE 
TRIBUNAL 

 
 

Section 107 
Establishes NNTT as statutory body. 
Section 110 
The Tribunal is comprised of President, any Deputy 

Presidents (presently none) and the Members. 
Section 111 
President and Members appointed by Governor-

General. 
 
 



TRIBUNAL STATUTORY FUNCTIONS  
   

Section 108 

Applications, Inquiries 
and Determinations  

Mediations for Federal 
Court proceedings 

Reconsideration of 
claims 

Assistance and 
mediation generally 

Research  
 

Presenter
Presentation Notes
Under the Act, the Tribunal has specified functions in relation to Applications, Inquiries and Determinations. There are two types of Applications made to the TribunalS 75 – right to negotiate applicationsExpedited procedure objection application (ss32(3))Future act determination application (s 35)As to Inquiries and subsequent Determinations or Reports by the Tribunal, there are 4 types:Objection to ILUA registration inquiry and reportRight to negotiate application inquiry and determinationspecial inquiries under Ministerial direction in relation to a particular matter or issue relating to native title and reportNative title application inquiries and reportMediation for Federal Court proceedingsReconsideration of claimsAssistance and mediation generallyResearch 



NATIVE TITLE REGISTRAR 

Section 95(1) 
The Native Title Registrar is a statutory position established 
by the Native Title Act. 
 
Section 95(2) 
The Native Title Registrar is appointed by the Governor-
General. 
 

Presenter
Presentation Notes
The Native Title Registrar is a statutory position established by the Native Title Act. The Registrar is appointed by the Governor-General.



REGISTRAR’S POWERS 
 

ILUAs and Future Act  
Negotiations  Applications 

Searches for the 
Federal Court etc 

 

Registers Other public records 
and information 

Presenter
Presentation Notes
The Native Title Registrar also has specific powers and functions. Broadly, these are the functions which are the Registrar’s responsibilities.In respect of ILUAs and future act negotiations:the Registrar may assist with the preparation of applications to register ILUAsthe Registrar must give notice of ILUAs to specified persons who are not parties to the agreementthe Registrar must register ILUAs if conditions are met.



OTHER THINGS THE TRIBUNAL AND 
REGISTRAR DO 
 

Reports/statistics for 
external clients Information sessions 

Contribute to 
external conferences, 

meetings and 
publications 

Geospatial and 
Information products 

Speeches to external 
audiences 



QUESTIONS/COMMENTS 

 



THANK YOU AND GOOD LUCK 
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